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In the interlocutory injunction, flexible proceedings are conducted in
accordance with the type of case, but there is also a need to refer to Japanese practices. Article
13(1) of Japan’ s Civil Provisional Remedies Act stipulates, “ A petition for an order for a
provisional remedy must clarify the purpose thereof and the rights or relationship of rights that
must be preserved and the necessity of preserving it” , and Article 13 (2) stipulates, “ A prima
facie case must be made to show the rights or relationship of rights that must be preserved and the
necessity of preserving it .

Court practices rigorously examine (1) the rights or relationships of rights that must be
preserved and (2) the necessity of preservation in each individual case, and do not allow for a
correlative relationship between (1§ and (2), but do allow for the possibility of an order of
provisional disposition that determines a provisional status through flexible proceedings similar to

an interlocutory injunction.
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The Function and Significance of Interlocutory Injunctions in the United
States —Implications for Japan’ s Order of Provisional Disposition—

The key point of my report is to examine the processing of provisional dispositions in
Japan (Article 23 of the Civil Provisional Remedies Act) that specify a provisional status
while referring to the practices of the procedure for the issuance of interlocutory
injunctions in the United States (FRCP65).

In terms of how the requirements for the issuance of an interlocutory injunction are
reviewed, some federal courts of appeal render rulings using a sliding scale, a method of
judgment that allows a correlation where strongly demonstrating one requirement for

all of the injunction requirements lessens the necessity of proof for the others.

These are Japanese provisions. The substantive requirement of an order for
provisional remedy is the existence of the “rights to be preserved” and the “necessity of

preserving them” (Article 13, paragraph (1)), and both require prima facie showing



(paragraph (2)). Judicial precedents in Japan tend to discriminate between the two and
strictly examine each one separately. The focus is on the “rights to be preserved”, but in

some cases, the “necessity of preserving them” may be emphasized.

In the Winter v. Natural Resources Defense Council case, the Supreme Court stated
the standard for issuing a preliminary injunction. It can be interpreted that the four
requirements must each be demonstrated. The Supreme Court upheld that the Ninth
Circuit Appeal Court’s ruling in the appeal that a preliminary injunction could be
recognized based only on the possibility of damage if the plaintiff had a strong likelihood
of prevailing on the merits was too lenient, and stated the plaintiff had to demonstrate
that irreparable harm was likely in the absence of an injunction.

Some believe that the Winter case rejected the sliding scale standard. However, Justice
Ginsburg, in her dissenting opinion in the Winter case, stated that the court had never
rejected the sliding scale standard. Even looking at the 2nd, 7th, 9th and 10th circuit
courts following the judgment of the Winter case, it is apparent that the sliding scale

standard has not been rejected.

I have conducted an analysis of the relationship between the four requirements that
permit an interlocutory injunction. The plaintiff’s irreparable harm is a component of
comparative weighing and is also a prerequisite in order to be able to use the
interlocutory injunction procedure. It can be said that comparative weighing is crucial.
The key point is that after a preliminary injunction has been issued, the case rarely goes
to trial.

Based on these points, let us consider the implications for Japan. If we are permitted
to equate the possibility of succeeding on the merits with “preserving the rights” and
irreparable harm with the “necessity for preservation”, I believe that it is appropriate to
recognize a correlation between the two requirements as in the United States.
Furthermore, in Japan, the comparative weight of the obligee’s interests and the
obligor’s damage is judged in the requirement of the “necessity for preservation”.
However, the comparable weight should be treated as a separate requirement from the
rights to be protected and the necessity for preserving them. This concept has already
been proposed in Japan. Judging from American practices, it can be said to be a valid

concept.

The thinking described above is also useful for provisional dispositions that are not
scheduled to proceed to litigation, that is, to resolve cases of so-called alternatives to
provisional dispositions, or for settlements under the litigation laws for provisional

dispositions that specify a provisional status.
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