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This research looked at the relevance of corporate law to executive
compensation. It looked at the laws of five jurisdictions - Japan, Germany, Canada, the United
Kingdom and the United States - from differing legal traditions and with differing levels of
executive compensation. Executive pay in the United States and, to a lesser extent, Canada and the
United Kingdom has become extremely high in recent decades in a trend that correlates with growing
income inequality across those societies generally. In Japan and Germany executive compensation
levels remain more modest in contrast, though increasing somewhat over the same period. The research

finds that although significant variation exists in the regulation of executive pay across the
countries examined, it is difficult to draw the conclusion that these differences alone explain the
contrasting compensation levels observed.
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This research project began in April of
2016. It examines the connection between
executive compensation levels on the one
hand and corporate law rules regulating
such compensation on the other, in a
comparative context. Growing levels of
executive compensation relative to that of
average workers over the past three
decades has led to increased academic
interest in the determinants of top
corporate executive compensation levels
and their composition. The literature in
the field of corporate law has only made
limited head roads into developing a
comparative understanding of differing
legal approaches to executive pay, instead
largely focusing either on regulations in
particular countries (especially the United
States) or on comparisons of individual
rules (such as Say on Pay laws). This
research seeks to fill this lacunae in the
current literature.

This research also seeks to contribute to a
separate line of literature which has been
focused on the effects of differences in
corporate law rules to economic outcomes
across countries by adding a consideration
of executive compensation, a type of
economic outcome that this literature has
yet to address. A subordinate claim it
looks into is whether differences between
common and civil law legal systems plays
any role in this area.

This research seeks to answer the
following questions. The first (in no
particular order) it asks is whether there is
an identifiable set of common corporate
law rules across jurisdictions which are
relevant to the level or composition of
executive compensation. The second
question it asks is whether significant
differences in these rules exist across
countries. Finally it asks whether any
observed differences in such rules are
correlated with differences in
compensation levels or structure across
countries.

The main hypothesis these questions seek
to test is whether or not corporate law
itself is a relevant factor in explaining
corporate executive pay differences across
jurisdictions. Other works have placed

emphasis on competing factors such as
corporate cultural norms and corporate
governance mechanisms, but this research
focuses specifically on the relevance of
rules contained in black letter corporate
laws.

This research has consisted of two distinct
phases. In the first phase, which
continued previous research, it looked
specifically at rules governing executive
compensation in Japan’s Companies Act
and how these have been enforced (through
shareholder voting and litigation, mostly
related to Article 361 of the Companies Act
governing director pay). In the second
phase it has expanded this and adopted a
comparative methodology. This second
phase examines the corporate law rules
related to executive compensation of five
countries — the United States, Canada, the
United Kingdom, Japan and Germany.
These countries are chosen since they
represent major economies which come
from both the civil law and common law
traditions. They also exhibit contrasting
levels of executive compensation. The
United States lies on the extremely high
end of the executive compensation scale,
while Japan lies on the more moderate end
and the other three lie somewhere in
between.

The research compares the main corporate
law statutes in each jurisdiction (using
Delaware law in the United States, and the
Federal Canada Business Corporations Act
in Canada, the two countries with multiple
corporate laws) with respect to executive
compensation.  Particularly it looks at
rules in three broad categories. First are
those which govern the process of setting
executive pay — which actors in corporate
governance are given what role by the law
in setting pay (particularly the distinct
roles played by the general meeting of
shareholders and the board of directors or
other supervisory organs). Second are
those related to the disclosure of executive
pay: what has to be disclosed, when and to
whom. Third are those which relate to
challenges to executive pay - both
remedies which give constituents (such as
shareholders) the right to challenge pay in
court (through derivative lawsuits or other
mechanisms) and those which give
executives the right to demand it (in other
words to bring actions against the company



for pay). The research then analyzes
these rules in each country, drawing upon
previous literature to make broad
comparisons on whether each, taken as a
whole, may play a limiting role on
executive pay (for example by making it
more difficult to approve high
compensation contracts ex ante, or open
them to greater risk ex post through
litigation) or do the opposite (for example
by making it easy to approve such
contracts ex ante or exposing them to
limited risk ex post). From there the
research looks to whether we can draw any
correlations between stronger (weaker)
legal rules controlling compensation and
lower (higher) levels of compensation. For
information on executive compensation
levels a variety of secondary sources are
drawn upon.

With respect to the first phase (Japan) the
research finds that the Companies Act
rules play a modest role in shaping
executive compensation, but that this is
not determinative. In the second phase
the (preliminary) results of the research
indicates that there is a diversity in the
substantive rules governing executive pay
across the jurisdictions examined. This
diversity extends across all three types of
rules examined: approval process of pay,
disclosure rules and remedies.

Despite this variation, drawing conclusions
as to the relevance of the law to differing
levels and composition of executive pay is
difficult. This is owing to the lack of
correlation between stronger rules that
might limit pay on the one hand, and
compensation levels on the other. This does
not preclude legal rules from playing a role
but rather suggests they play a
complimentary role to other institutions in
the pay setting process.
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