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Distinction between mistake of fact and mistake of illegality
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Since it is necessary for the offender to have the intent to commit the
crime in order to be found guilty, the issue at trial may be "whether the offender recognized and
acknowledged the fact of the crime, based on the circumstances of which he/she was aware". In order
to clarify "what facts the offender must be aware of,” 1 examined recent Supreme Court cases in
Japan, and came up with the hypothesis that "awareness of the degree of risk of the occurrence of
the result,” which is one of the "facts the offender must be aware of,” is related to the necessity
of the circumstance of "acknowledgement. To test this hypothesis, | analyzed Japanese and German
precedents and studied the significance of the element of "acknowledgment” and how it should be
considered and inferred at trial.
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