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Despite the disruption due to the pandemic, and despite the political crisis
in Myanmar that renders the field research impossible, we have made satisfactory progress. We argue
that Thai legal system is the rule by legal exceptions. We considered that there are serious

institutional problems of the Thai judiciary system, as well as the flaws of the rulings by the Thai
court on the anti-coup cases since 2014. It also examined the (un)justifications for tortures by

Thai authority. As for Myanmar, we also examined Myanmar®s emergency laws and their contexts, as

thalé_as how the laws since the late colonial period constituted the ethnic identities especially the
ndians.



Throughout Southeast Asia today, democratization, religious and ethnic
conflicts, and the battle against government corruptions have turned to the courts and
other legal mechanism, raising the significance of its legal system than any previous
time. Laws and courtrooms in countries across the region have increasingly become the
arena to solve and perpetrate political and social conflicts (Dressel 2012; Bunte and
Dressel 2017). In some countries, the rule of law that is supposed to be a peaceful path
through the tumultuous political and social changes turns out to be a problem itself. In
Thailand, for instance, it has been notorious that the crisis of democratization since 2006
has led to the politicization of legal institutions especially the judiciary. The more acute
and polarized politics is, the more pivotal the legal system has become. Justice and
politics enmesh one another in democratization process (Tamada 2017). In Myanmar, the
state’s horrendous policy and treatment of ethnic minorities took place often in the name
of the rule of laws. The journalists who reported the atrocity to the world were punished
by the court in the name of rule of law too. In these two countries, the deficiency of the
rule of law has become normal, even institutionalized over many generations.

How can we understand the persistent problems and the deficiency in the rules
of law in those countries? A typical and simplistic explanation points to common human
factors (ignorance, corruption, etc.) and to the non-legal factors such the authoritarian
regimes. This project argues, however, that the rules of law in various countries,
including Thailand and Myanmar, have developed in their particular historical contexts,
resulting in some peculiar characteristics that are different from the normative rule of
law. The fundamental problems due to these particular characteristics of the rule of law
have been overlooked.

The studies in legal history of these two countries tend to be formalistic, i.e.
adopting the official explanations, based on official documents with emphasis on
institutional history. In the Thai case, for example, the successful establishment of the
modern law codes was the most important mark of the modern rule of law. No critical
study of legal equality or individual rights in historical contexts. Critical study beyond
the official account and institutional history is lacking.

In recent decades, thanks to the post-colonial legal studies that leads to growing
recognition the particular legal systems around the world (for example, Darian-Smith,
2013; Ginsburg and Simpser 2014), the field has changed in recognizing the peculiar
characteristics of the legal systems in Asia, thanks mainly to the different historical
contexts from the European ones (e.g. Peerenboom 2004). In Asia, the modern rule of law
originated under the colonial conditions. Even Siam was no exception, as the European
influences engendered its transformation to modernity. The transformation to the
modern rule of law and legal systems was not simply a legal transplantation by taking
the European ones then planting it on the Asian soils. Rather, the European influences
confronted with the existing legal traditions in those societies. Moreover, the lengthy
history of authoritarian regimes also shaped the rules of law in many countries



(Ginsburg and Moustafa 2012).

Critical legal history in Southeast Asia is blossoming quite recently (Loos 2006;
Rajah 2012; Cheesman 2015; Haberkorn 2018 are among the noted pioneers.) Many
realize even the significance of religious legal traditions as the solid foundations of most
modern legal systems that were results of the colonial encounters (e.g. Hussin 2016). Yet
the scholarship in this field is quite young in terms of quantity, quality and the scope
and subjects of studies. It is timely for this project to examine the rule of law in Thailand
and Myanmar, with emphasis on the peculiar characteristics due to their particular

historical developments.

The key question is how the modern rule of law in Thailand and Myanmar
developed in particular historical contexts that resulted in the peculiar characteristics
in the current rule of law. This project focused on the transformation to modernity and
the modern development of the rule of law and legal systems in the particular historical
contexts of Thailand and Myanmar.

Thailand and Myanmar are currently notorious for the serious and persistent
problems in the rules of law, such as the politicization of the rule of law and the judiciary,
and the unreliable and substandard legal systems. A study on these countries may shed
lights on others in the region, especially the ones with comparable historical
backgrounds, like Laos and Cambodia. The study will contribute beyond the academic
community, to policy-makers in the international community, to help them aware and

understand the differences in the rules of law of those countries.

This project breaks out from the conventional historiography of the
transplantation of legal systems from Europe to the rest of the world. The premise of this
project is that historical contexts, namely, the pre-existing legal traditions, the colonial
and post-colonial conditions shaped the development of the rule of law in particular
countries and resulted in its particular characteristics.

This project pays attention to the non-formalistic aspects of legal studies. It has
tried to discover the process of contestation and negotiation in which the outside
influences confronted with the existing conditions. As a study in legal history, it tries to
identify the changes in the concepts, ideology of the rule of law, the institutional history
of the legal system beyond the official narratives, including the cultures and concrete
legal practices.

The project is based on three hypotheses: 1. The establishment of the modern
rules of law and legal systems in Siam and Burma involved the encounters and
negotiations between the Europeans legal concepts and traditions and the pre-existing
ones in Thailand and Myanmar. The further developments under the authoritarian
conditions also significantly shaped the rules of law in both countries.

2. The peculiar characteristics are the results of the displacement, adoptions,
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adaptations, mixtures, hybrids and co-existence of various legal traditions, such as the
European, colonial, authoritarian and the Hindu-Buddhist ones. They are formed and
transformed under the colonial and the post-colonial authoritarian conditions.

3. The distinctive characteristics of rules of law in the two countries are quite
different from, even contrasting to, the normative one in the following respects: (A) The
lack of legal equality and the reaffirmation of legal inequality; (B) The lack of protection
of individual rights in relations to the state’s power; (C) The espousal of the state over
individuals and citizens in the name of the greater good. These peculiar characteristics
are not aberrations or exceptions. They are part of the “normal” and institutionalized
rules of law in Thailand and Myanmar.

The comparative study between Thailand and Myanmar is also for
methodological purposes. Given the similarities and differences in the historical
backgrounds of the two countries, the commonality would provide basis for the general
conceptualization while the contrasts would provide the variables that would make such
a concept more sophisticated and complex while avoiding the generalization based on
the experience of one country. First, both countries shared the strong Hindu-Buddhist
legal traditions (Lingat 1973) as the pre-existing conditions when the modern rule of law
was introduced. Unlike the European experience, there was not religious, intellectual,
or political revolutions in Siam or Myanmar. Nor were individualism growing like in
European history that became the basis of the modern rule of law. The Thai and Burmese
hierarchical social order remained in place. Second, the historical conditions of the
modern rule of law in the two countries began to diverge, despite similarities in some
ways, in the colonial era. In Siam, the modern rule of law was established under the
threatening influences of the European powers without colonial rule (Loos 2006) while
in Burma it was so under the colonial rule (Cheesman 2015). Third, after the colonial
rule (for Burma/Myanmar) and after the European influences declined (for
Siam/Thailand), modern rules of law and legal systems in Siam/Thailand and
Burma/Myanmar have developed further primarily under the authoritarian conditions.
Nevertheless, the authoritarian conditions in the two countries, with huge effects on the
development of the rule of law (Haberkorn 2018), were quite different.

As the institutionalized features, those peculiar characteristics manifest
evidently in the laws, legal institutions and practices, and legal culture concerning the
following areas: (1) National security and nation-building, (2) Human rights and
individual rights, (3) Ethnic minorities and national identity, (4) The judiciary including
its politicization, and (5) Legal profession and education. To elucidate those
characteristics of the rules of law, the project focused on those five areas.

Seven experts in the studies of Thailand and Myanmar participated in this
project. The research team consists of Pl (Thongchai Winichakul), two CO-Is (Shinya
Imaizumi and Noriyuki Osada), and four Research Collaborators (RCs: Nick Cheesman,
Tyrell Haberkorn, Maitrii Aung-Thwin, and Somchai Preechasinpakul). Each one has

conducted individual research, both the literature and document research and field
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research in Thailand and Myanmar, focusing on a particular issue or case that
demonstrates how the particular characteristics of the rule of law emerged and
developed. Each takes historical approach seriously to understand how the past informs
the present. Despite that, they also pay attention to the relevant current situations and

problems as well.

Despite the disruption due to the pandemic, and despite the political crisis in
Myanmar that renders the field research impossible, we have made satisfactory progress.
Even those who do research on Myanmar are able to adjust their plans. Winichakul has
presented a few papers arguing that Thai legal system is the rule by legal exceptions.
He is expected to publish article or even a monograph later. Preechasilapakul has
published a few articles in Thai about serious institutional problems of the Thai judiciary
system. Haberkorn is preparing a book manuscript on the flaws of the rulings by the
Thai court on the anti-coup cases since 2014. Cheesman, whose original plan was to
study torture in Myanmar, shift his research to Thailand and will expose the
(un)justifications for tortures by Thai authority. He, too, prepares to publish a
monograph. Due to the situation in Myanmar, Aung-thwin and Osada adjust their plans
with Aung-thwin looking at Myanmar’s emergency laws and their contexts, while Osada
studying how the laws since the late colonial period constituted the ethnic identities
especially the Indians. Imaizumi has analyzed the historical development and function

of the administrative court system in Thailand.
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