©
2019 2021

The Institutional Dialogue in American Constitutionalism

Shiina, Tomohiko

1,900,000

Since the latter half of twentieth century, it has been observed that
Americans reach an agreement on the issues of great importance through a long series of elections
and litigations. Currently this phenomenon is affirmatively called "the entrenchment of
constitutional norms through institutional dialogue®. Originally the idea was invented by the legal
process scholars in the 1940-60s. The same idea was also imported to and became influential within
the Japanese legal academy after the Second World War.
The working of institutional dialogue depends on constitutionally mandated structures of law-making
institutions. For instance, regular term elections and majority votes are such structures for
Congress, so are adversarial litigation and res judicata for Courts. These principles work
independently from their moral substance. While this morally objective nature promotes people®s
participation into deliberation, it often obstructs final settlement on constitutional issues.
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