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Judicial Standards of Review and the idea of Interest Balancing--Its
Significance and Limits
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Whereas European courts apply the principle of proportionality in
determining whether governmental action is justified as a constitutional infringement on
constitutional rights, American courts apply standards of review which are a tiered review of
scrutiny. In this study, we first show that this difference can partly be explained by considering
the unique historical origin of American standards of review. American standards of review sprang
from both the anti-formalist movement on constitutional rights and anti-ad hoc balancing movement.
Secondly, we show that both the methods of American standards of review and European proportionality

analysis involve balancing constitutional rights with governmental interests as their core.
Thirdly, we show that balancing methods should be complemented with a method focusing on the reasons
for governmental actions, and demonstrate how this method is possible in practice.
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