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Sanctions against Non-submitted Information or Spoliation in Civil Procedure in the
United States-Centering around the Adverse Inference Instruction
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In this study, | focused on the adverse inference instruction in the civil
discovery procedures in the United States. Especially | commented Brookshire case in which Texas Supreme
Court pointed that when the party had destroyed the evidence negligently, as far as the alleged evidence
was not the “ merit of the case,” it had not been necessary for the district court to make an adverse
inference instruction. The case had a dissenting opinion against the court opinion to raise questionable
points. For the comparative purpose, | reviewed the preceding studies on this issue in Japan, especially
upon the “ Truth Fiction” 1in the Japanese Civil Procedure Code Article 224 and analyzed the Nichias
Asbestos case. On the ground of the above analysis, I clarified a sharp difference between Japanese Civil
Procedure Code Article 224 and the Adverse Inference Instruction in United States. According to the
difference 1 found, the weakness of the Japanese sanction is indicated.



26 ¢
—Seattle Times Co. v.
Rhinehart, 467 U.S. 20 1984 —

2006
protective order good
cause — 2009
E
E
— 2011
fairness
224
220 4
224
2011

2011

“ On the
Expansion of Evidence Collection in the
Japanese Civil Procedure: Analysis of
Proposal by the Japan Federation of Bar
Associations.” 2011

adverse inference
instruction

adverse inference instruction

224

adverse inference instruction



224
224

Brookshire Bros. Ltd. v.

Aldridge, 438 S. W. 3d 9, 2014 Tex. LEXIS

562, 57 Tex. Sup. J. 947  Tex., July 18,
2014 Aldridge
Brookshire

, Aldridge
Brookshire Aldridge

, Aldridge
, Brookshire
Aldridge
Aldridge
Brookshire
Brookshire
, 1
L] y 2

, negligent” state of

mind
Brookshire

Brookshire

, Brookshire

merits of the case

Aidridge



224

224
22

977 26 10
23
224 2

1
— 224
66
2 2015
2
224

Brookshire Bros. Ltd. v. Aldridge, 438 S. W.
3d 9, 2014 Tex. LEXIS 562, 57 Tex. Sup. J.
224 947  Tex., July 18, 2014

65 4 2015 pp345 357

224

224

224

TAKEBE, HARUMI

00610007

pretrial trial







