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This research project aimed at elucidating the possibility of enhancing
transparency in international trade and investment dispute settlement through an
international joint research of scholars of international economic law and NGO leaders by
(i) analyzing the theoretical issues surrounding transparency in these dispute settlement
procedures, and (i) examining various policy proposals for enhancing transparency in
these disputes. In 2008 and 2009, the research team held two panels in academic
gatherings (Inaugural Conference of the Society of International Economic Law (July 2008,
Geneva University) and the Asian Society of International Law 2nd Conference (August
2009, University of Tokyo)), and each member of the team made presentations on his/her
research topic.

In 2010, each member engaged him-/herself in writing final paper on his/her
research topic, after discussing each other’s presentations. At the time of this report,
all members except Justice Feliciano have submitted his/her papers. Upon receiving
Justice Feliciano’s paper, the project leader will co-author an introduction with Mr.
Daniel Magraw, and will compile all the papers in an edited book titled Transparency
in International Trade and Investment Dispute Settlement, to be published from
Cambridge University Press (CUP). The project leader has already contacted with the
CUP, and has received a positive response toward publication from the latter.

The details of the research result will be contained in the above book.
Following are the outline of the research result:

(1) Transparency in WTO dispute settlement and investment arbitration may be
evaluated in light of (i) whether the dispute procedure is open to the public, and (i)
whether and to what extent the relevant documents (disputing parties’
submissions and final decisions of the adjudicating bodies (reports of the Panel and
the Appellate Body and arbitral awards) are publicly available.

(2) These dispute procedures are less transparent than domestic court procedures and
international adjudication (e.g., International Court of Justice) bur are more
transparent than international commercial arbitration. This may be explained by
(i) the character of the disputing parties (WTO member governments and host
states and foreign investors), (ii) the characteristics of the subject matter of the
disputes (both deal with the legality of domestic regulation but they indirectly
touch on the interests of private firms), and (iii) both allows for the possibility of
negotiating deals between the parties outside of the procedure.

(3) On the other hand, in both procedures, the legality of domestic public policy are
frequently at issue, which raises the concern of general public of the disputing
states and thus an increasing demand for more transparency.

(4) It is, therefore, necessary to strike a delicate balance between the specific
characteristics of these dispute settlement process (see (2) above) and the
justifiable demand for more transparency by the general public (see (3) above), and
we hereby suggest that each dispute settlement process enhance transparency,
taking into consideration (i) the characteristics of the issues and (i) the
characteristics of the disputing parties, and (iii) the need to protect business
confidentiality of the private parties involved in the dispute. One member, however,
asserts that there is no need to enhance more transparency in WTO dispute
settlement process, because some dispute cases might be better solved through
domestic court procedure of importing countries, where more transparency is
secured.



(BEEHAL - 1)

RIS [l e & @t
Pk 20 4 EE 1, 800, 000 540, 000 2, 340, 000
TRE 21 4F 1, 600, 000 480, 000 2, 080, 000
TR 22 4E 400, 000 120, 000 520, 000
R
I
o 3, 800, 000 1, 140, 000 4, 940, 000
RIS ET « SRR LS
FHEE D3 F) - MIH 5% - [ERRES

F—U— N :WT O gk T, HEHmFIDE, &

curie brief)

WFZEB AR S B DY 5
U)WTO SHSLLIRE . W T Oy Gk Ffoe~
DOEBEE G A O e T a4 30 Hhaik
ko Tng, 72, “HMHESRHCHB
B 5 W E DB E R SRR R HIZ SV TAb
E B F &G ANEE OG0 fh#I
REENAMHLAMLCND, b DHmg
DX BN E G OoHREDOH T 5 ik
BETII L, Rﬁﬁé ﬁﬁﬁﬁéﬁk@
FEESHIELH O BIEMEIC B D 256 ik

DIF TG4 FE OREH - HA IRFLTK
XRWBEFFOZ LT, FDED, Th
D DM PFRRTFREDOBIAMEE @, XfG L7
STEHENC K> TREE Y L4 EH LSO
FIEBIGRE O 7 % o ik Fhe il Sk S
éﬁ%#&ék@a%#ﬁ<“x%ﬂéi

I o TE T,
@) Z OREITERRE S - BE PR
@Eﬁ@%&t#éi%ﬁﬁ&bfﬁﬁm
NOFERICBWTHLERBEED D LI I
STELN, FATHRORY1EL D @ELow
TOMBEREZITHIICEE->TEY ., 2D/
%K0m1®¢%%#0%£%&&d B&
NENERFE 2 2R ZBORIES 13X TH
NTI ol

2. WEOER

AgEiL, EERES - & AR TR o
FEAMEZDHL EOBIREZEEE 2T, 2D
RARE I BE.O 2 B> N 0 E R R 3 R 74
B LOHERMEORRE 2 L.

(1) EBEES - &Rk TR0 &M%
D LR MEAEEHET S LI

(2) FHEAM: A Bz a7 Rk 2 e %%*@E
PR TAPN

(3) ZORBEEMIT 5T DD RNDHE
SR ANSE Rt AN RS NP = K= DY

3. WHED TGk
(1) AWFETIE, £9. EEREES - HEH

BAPE, EBRECHIRIEE | IE5E D K SCE (amicus

FOFRFHRe BT 5 ERAME oBRLEZ
NPT FERS EFIND L9 @ot*%
IZOW T BRI R BB 2T o 7o,
(2) W\, EWAME 26 LB BT 57
b INETIZELNTEHELFREZED
ZMORFUIZHOWNT, WT O R Fiot
&&gﬁ%@ﬁ®%ﬁ CHIL CREAMICIRRT
Nz 7=,
(3) LT, HEEShg., EEEEHS
DE2ITDNT, 4 ERI Y HE O,
G R OMWEZREIER LR, #y)eiE
ﬁ%% [ EOFRICONTELREL, kL

TEAMOHIBORIESZID L5
_E%E?Ebf_o
4. WFFERkE
3 TR A_7=HFFE S 1ED 3 BePSIZBI LT, #F
FERR O E A IR~ B,
(1) HEEE S % - [ERRE & G O MR Fe
BT DB RS -

W T O #)y SR Tl L O & 4k
FRHCBIT 2B L 3. OFREToo
A%\®ﬁ%m& CRHHET 5 E (Y EED
RHEE S L ORBEER(WT O/NEESRW
HER O ERFE WS, BEHSPECHIE)
DR, @EHED Y FH LN ORI ERRE
HED AR TRICERE (Wb bk
EOKLE (amicus curie brief)) DIEH
NHREDLNDI L, O3 I L > TS
ns,

Fﬁl?%%ﬁ% FEI B A5 G D R T
BT 2FBHMEOR EARI KD END
X oTo = 5 L LT, BRESIRMHICH 8
Herp &, MRAEIRIZKE R B E R ot am
HEINZnoomGFoEEIZRD L I
ST Z ENERNP DI SN TE 7o, RIF5E
T, ZO/RZILIZHY FFT, ZoME
DI (EINTE) & EEEE SR - EEE



BEEHAE L OBAl 2 W NTTHIET S0 8
ST — L NF o AT AT TR B
EREtESOETZREO —HlHTHDLZ &%
B &Mz LT,

(2) BN Lozt bnT&El, £

"R éﬂfwé%ﬁ%k%® EJNAONIE
S
D O FRRR TR I T D EI M

EW&%%@@@I%&MWM&I%?&
FHIFNC LR D ARV, Wb 2 [E RS G H
fipgk LV ILEV, RIS, WT OMgifil Fie
X FDORTE THDHGATT O RRFie
WD EREBCEIME A T, B2 E,
TRTONRRRE RN EREEBS®E DN
NEREND L O o722 & P iER-Fhi
TYHRENEHL-EmLAREIND L)
W7ol b BT O — A THPIRIR Tt
DO— RN T2 &, RLLKETDOF
— A TEEORKLEORIDBBD LN D
LR EThDH, BEEHEMEITFEAIE LTI
NBTH D), MEHMNIAR SN D r—A
MEL e TETND,
FREOBAMEICBE T2 Z 9 LBk, O
ﬁ%®é$%@i%ﬁ%&WTommlﬂ

. BEIIEEZ AEBUF EAERESE), @
&bhé%5®$ F(L HICEG - FEICHET
HERORBOSIEEN SIS —T7, B
DE DG T EORE ICHEH PR E T
HETHDHZ L), QP ORMEIRIIZE S
FE T4 Y T35 O 2T L D IEEIMER D
TREMEDNHER SN TV NWZ & 7 EoRE
2 DRI RD 5105,
FO—BOFRHMEEZRKD IR L LT,
FhRe DN (727 LR EET). &
EDOKCER ORI b7 ST B, =
DOFERRE MG LTe, & OfERITR
HIZE D,
(3) WY BIAMEMECR - 17 B IR

Z5 PR ) R 015 e & iy iR T e
DFFME R CEAMEMER O = DI & LT

LBUTON KRB E 2. FEIMER LR E |

K DO FFPEIZIER U 7238 B 72 B8 AR FF O B
DR ZRDD Z L NVETH 5,

W T Oy i Fifoe, &4~
[ZOWNWT, b DGR OMELYFHEH DR
OB E G, PRI A E R
BREDE LR EF~DEE) 21TV RN 5|
HEPEO—BOM EREZRET D, 5L
WFE A v =D, WTO%%%&%%
[ZOWNWT, 4ic k> Tt LA AEOE
WNECHITIC & 2 fif (2 2 Cldm E OB %
DRAESN TV D) EERIEDLRETHY
WTOMFMIRFRHOFEHLEEZEmD D Z &

IR 72 RAR 2RI B D

5. ERRERLE
(WFgefRaes. Wroe
X THR)

Gy K OSEEERTIEH 1

(MERsam S0 (BF 0 1)
(FaFE] GHofh)

(1) Panel on “Transparency in
International Trade and Investment
Dispute Settlement” at the Asian
Society of International Law 2nd
Biennial Conference (University of
Tokyo, August 2009)

@O Junji Nakagawa:® Transparency in
International Trade and
Investment Dispute Settlement:
An Introduction

@ Federico Ortino: Internal
Transparency of Investment
Awards

@ Peter Lallas: International

Investment Awards and Activities
@ Florentino Feliciano:
Confidentiality and Transparency
in International Arbitration and
the Requirement of Governance

® Daniel Magraw: General
Comments
(2) Panel on “Transparency n

International Trade and Investment

Dispute Settlement” at the Society of

International Economic Law Inaugural

Conference (Geneva University, July

2008)

@O Junji Nakagawa:® Transparency in
International Trade and
Investment Dispute Settlement:
Issues and Challenges

@ Yuka Fukunaga: Transparency in
Trade Dispute Settlement Process

@ Daniel Magraw: Ways and Means
of Citizens’ Participation in These
Dispute Settlement Procedures

@ Federico Ortino: Internal and
External Transparency of
Investment Arbitration Awards

(] G 14)
Junji Nakagawa ed., 7Transparency In
International Trade and Investment
Dispute Settlement, Cambridge:
Camberidge University Press, forthcoming.
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Federico Ortino

Senior Lecturer, King’ s College London

Lim Chin Leng

Professor, University of Hong Kong

Peter Lallas

Executive Secretary, World Bank

Inspection Panel

Florentino Feliciano

Former Chief Justice, Supreme Court of the

Philippines

Daniel Magraw

Executive Director, Center for

International Environmental Law

Sofia Plagakis

Researcher, Center for International

Environmental Law







