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W R OB (J€32) : This research aims at studying legal dogmatics when the debtor’s
performance becomes impossible under the bilateral contract and not only the debtor but
also the creditor is contribute to the impossibility to perform. The major findings of a
comparative analysis of German law are summarized as follows. First, to make a precise
reflection of a contribution ratio of each party in the legal effect, we need that a claim for
counter-performance exists or a claim for damages is granted to the debtor in exchange for
an extinction of a claim for counter-performance. Second, when the debtor’s claim for
counter-performance exists, we need to modify all of the creditor’s remedies which
extinguish a claim for counter-performance. Third, when a claim for damages is granted to
the debtor, it matters if there is creditor’s nonperformance. Fourth, when we make a
modification of the legal effects, following 3 points mainly need to be considered. Respect
for the value relevance between performance and counter-performance; a precise reflection
of a contribution ratio of each party in the legal effect; consideration of the particularity
arising in cases when counter-performance is nonmonetary debt.
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