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The starting point for the theories of burden of proof in constitutional

review is legislative fact and the presumption of constitutionality, the theoretical pillar of which

is James B. Thayer®s rule of clear mistake. This famous standard is a rule for standard of proof in
argumentation based on the presumption of constitutionality and is equivalent to "proof beyond
reasonable doubt" in criminal litigation.
The burden and standard of proof in constitutional review is a question of the degree of deference
with which courts review findings of legislative fact and determinations of constitutionality by the
Congress and, therefore, is primarily determined in terms of interagency relations such as
democratic legitimacy and expertise. In Japan, the burden and standard of proof in constitutional
review is found especially in the cases on economic freedom.
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