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It has been generally understood that the rules of the law of armed conflict

applicable in non-international armed conflict was considerably developed by the International
Criminal Tribunal for the former Yugoslavia (ICTY) since the mid-1990s. In doing so, the ICTY took
the approach of transposing the rules of the law of armed conflict applicable in international armed
conflict into non-international armed conflict. However, we may discover the existence of such an
approach in the various proposals in the drafting processes of Common Article 3 of 1949 and
Additional Protocol Il of 1977. This study aims to examine the validity of this approach by
investigating how the States participating in these drafting processes have responded to these
proposals. It shows that these States have considered that this approach could be legally permitted
as long as it would be consistent with the law enforcement activities by the territorial States such
as arrest, prosecution and punishment.
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