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Who is to be singled out as the ﬁrincipal actor of a crime of aggression ? -
From the viewpoint of "Control Theory" used by the International Criminal Court
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According to the definition of Crime of Aggression in the Article 8 bis of

the ICC Statute, “ crime of aggression” means “ the planning... of an act of aggression” by a
State and the subject of Crime of Aggression is “ a person in a position effectively to exercise
control over or to direct the political or military action of a state.” The ICC is using the
Control Theory rather than the concept of JCE. Hence, | carried out this research to answer the
qguestion: can the "Control Theory" delimitate the commission of "Crime of Aggression"?

Specifically, 1 examined the latest judgements of the ICTY and the ICC using the concept of JCE
and the control theory respectively, as well as hosting research meetings attended by Judge Ozaki
from the ICC and other researchers, in addition to conducting interviews with experts in Den Hague
and Nuremberg.My research will be presented through my single-authored publication, "Punishment of
Leaders of International Crimes."
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A Historical Survey of Aggression as an International Crime
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ICC: Prosecutor v. Jean-Pierre Bemba Gombo  hereinafter cited as Bemba Case Trial
Chamber 11l Judgment, 21 March 2016, 1CC-01/05-01/08. Bemba Case Trial Chamber 111
Decision on Sentence pursuant to Article 76 of the Statute, 21 June 2016, 1CC-01/05-01/08.
Bemba Case the Appeals Chamber Judgment on the appeal of Mr. Jean-Pierre Bemba Gombo
against Trial Chamber IITs ‘Judgment pursuant to Article 74 of the Statute”, 8 June 2018,
ICC-01/05-01/08 A.

ICC: Prosecutor v. Thomas Lubanga Dyilo Pre-Trial Chamber | Decision on the
Confirmation of Charges, 29 January 2007, 1CC-01/04/01/06-803, paras. 329-330, 335. ICC:
Prosecutor v. Thomas Lubanga Dyilo Trial Chamber | Judgment, 14 March 2012, ICC-
01/04/01/06. ICC: Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeal of Mr
Thomas Lubanga Dyilo against his conviction, 1 December 2014, 1CC-01/04/01/06 A 5.

ICC: Prosecutor v. Katanga and Ngudjolo Pre-Trial Chamber | Decision on the
Confirmation of Charges, 1 October 2008, ICC-01/04-01/07. ICC: Prosecutor v. Ngudjolo Trial
Chamber Il Judgment pursuant to Article 74 of the Statute, Concurring Opinion of Judge
Vvan den Wyngaert, 18 December 2012, ICC-01/04-02/12.

ICTY: Prosecutor v. Radvan Karadzi¢, Judgement 24 March, 2016 , 1T-95-5/18-T.

ICTY: Prosecutor v. Ratko Mladié, Judgement 22 November, 2017 , 1T-09-92-T.

MICT: Prosecutor v. Radvan Karadzi¢, Appral Judgement 20 March, 2019 |, MICT-13-
55-A.
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ICC: Prosecutor v. Ntaganda Trial Chamber Judgment, 8 July 2019, 1CC-01/04-02/06.

ICJ: Order, Request for the indication of provisional measures, Republic of the Gambia v.
Republic of the Union of Myanmar, Application instituting proceedings and Request for the
indication of provisional measures 23 January 2020).
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