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The distinction between acta jure imperii and jure gestionis, while playing
a pivotal role in the law of state immunity, appears alien to the law of state responsibility.
However, recent practice has shown normative overlaps between these different areas of international

law. First, the attribution of conduct under ARSIWA Article 5 is informed by the

sovereign/commercial dichotomy. Thus, acta jure gestionis are excluded from the scope of
attributable conduct. Second, attribution standards under the law of state responsibility are
applied to determine whether a state official is entitled to immunity ratione materiae. The present
study examined whether the sovereign/commercial dichotomy dictates attribution under ARSIWA Article
5, and whether the attribution rules in the ARSIWA properly demarcates the scope of functional
immunity. Through this bifurcate analysis, this study disentangled the confusing relationships
between state responsibility and immunity in international law.
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The conduct of a person or entity which is not an organ of the state under Article 4
but which is empowered by the law of that state to exercise a public function shall be
considered an act of the state under international law unless in the particular instance,
(a) The person or entity acts in its private capacity; or
(b) The person or entity acts without exercising sovereign prerogatives and is free from

state involvement beyond general regulations.
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