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Justification for injunction against internet intermediaries from a comparative
law and legal history perspective
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In German law, the blocking claim is recognized according to or by analogy
of Article 1004 of the German Civil Code, which regulates the actio negatoria. In addition, the
blocking claim was strengthened by the third law amending the Telemedia Act. When deciding on the
claim, the ECJ and BGH case law undertake a comprehensive constitutional balancing of values.
According to established case law, Article 275 (2) BGB applies to the actio negatoria under Article
1004 BGB. This means that there is a balancing of interests between the owner and the disturber.
There are fierce disputes in the literature as to whether Article 275 (2) BGB is applicable.
However, even the view against the applicability does not deny that the actio negatoria is subject
to the principle of proportionality.
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