(®)
2014 2016

Nonperformance due to failure of the creditor to co-operate in performance of
contract and the paradigm shift in the German law of obligations

Sakaguchi, Ko

2,400,000

In the German Civil Code (BGB) from 1900, the generic concept of breach of
contract was impossibilty. Whether the creditor is entitled to claim specific performance or not,
depends on the fault of the debtor. Therefore the reason excluding specific performance corresponded

to the reasons excluding liability for damages.

The German Civil Code from 2002, on the other hand, has a multilane concept of breach of contract.
It distinguishes between delay, imperfect performance and impossibility. In case of impossibility
the claim of the creditor to specific performance is excluded; nevertheless, there might be a claim
of damages. Thus, the reasons for the exclusion of specific performance do no longer correspond to
the reasons excludin? the liability for damages. The new doctrine of impossibility required the
introduction of new legal concepts, namely impossibility because of unreasonableness and the rules
on change of circumstances.
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